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Ms Marlene H Dortch 
Sccretay 
Ftdcral Coiniiiunications Coiiiinission 
445 12th Street, S.W. 
u 'l5lllll~loil, DC 20554 

Re: Ex Parte Presentation in MB Docket No. 02-144 
Time Warner Cable 

Dear Ms Dortch: 

On behalf of Time Warner Cable, submitted herewith pursuant to Section 1.1206(b)(2) o f  
tlic Commission's rules are an original and one copy of this notice regarding a permitted exparre 
presentalion in the above-rcferenced proceeding On December 18, 2003, Gary Matz ofTime 
Warner Cablc and Arthur Harding and Craig Gilley of Fleischman and Walsh, L.L.P , met with 
William H. Johnson, Marjorie Reed Greene, Steven Broeckaert, John Norton, Katie Costello and 
Kcnneth Lewis of the Media Bureau to discuss issues relating to streamlining the process for 
determining cable communities subject to effeclivc competltion. 
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The points emphasized by Time Warner Cable in this presentation are set forth in the 
summary attached as Exhibit A 
correspondence attached as Exhibit B between Time Warner Cable, Echostar, DirecTV and 
SBCA regarding SBCA’s efforts at implementing a DBS subscnber reporting database. Note 
that SBCA initially assured Time Warner Cable that the “transition” would be completed by “the 
end ofNovember,” and that its “new soflware system” would be implemented “imminently (i.e , 
by the end of Novcmber).” Thereafter, cable operators were promised that SBCA’s “effective 
cornpctition tracking report” (“ECTR’) would be implemented by “mid-December ” Also note 
that the last page of Exhibit B is a download of a SBCA webpage (as of December 18, 2003), the 
website wherc cable operators are being directed in response to thelr inquiries about the current 
state of SBCA’s iiriplementation of the new reporting system. Please direct any questions 
regarding this notice to the undersigned 

In addition, there was discussion involving the recent 

Respectfully submitted, - 

cc. William H. Johnson, Media Bureau 
Marjorie Reed Greene, Media Bureau 
Steven Broeckaert, Media Bureau 
John Norton, Medla Bureau 
Katie Costello, Media Bureau 
Kenneth Lewis. Media Bureau 

Craig Y7 Gilley 
I 

cc Qualex International 
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EFFECT1 VE C O M P E T I T I O N  

I1 i 5  no longer valid to simply “presume” the absence of effective competition. 

, Ashigiiiiiy [he burden of prool‘was a closc call ten years ago and the dramatic change in 
tlic competitive landscape since then warrants revisiting the presumption that effective 
competition does not exist 

t I ’ r lect i ie compelillon shuiild he presumed to exist lliroughout any county with DBS 
pcnctratioii above ii specilied threshold, e 2.. 18% 

J SHC‘A would need to post monthly or quarterly updates of aggregate county-wide 
IDHS subscriber totals 

J 

J 

I .F.4s cotild rebut the presumption with community-specific showings 

t T C ’  wrruld iieed to require DBS providers (or SBCA) to make cominunity-specific 
priieti ’atioii data ‘ivailable to LFAs 

J 1,1,4s seeking 10 r c g ~ l a t e  irates Tor the first tune would have to show the absence of 
cfltxtivc coinpelition. much as they arc required to do when re-certifying after a 
finding of effective coinpetition 

At rl \‘ei-y iniiiiinuiii, the burden of proof should be neutral 

Wi lh  iio presumption that rl particular community either i s  0 1  is not subject to 
cffcctivc coinpelition, delcnniiiatioiis \ ~ o u l d  be based on a preponderance of the 
cv itlence 

J ILInopposcd pclilioiis coii ld hc granted automatically upon close of comment period 

The  Commission should take official notice that Di recTV and EchoStar satisfy the first 
prong of the 50/15 competing provider test. 

i Thc Cominission has repeatedly recogiii/,ed that DBS is technically available throughout 
lhe C O l l l l l l C l l t a l  Ilnllctl Stales 

Thc Coininissioii has iilso irourinely i.ecognizcd that there are no regulatory, technical or 
otlic‘r iiiipctlinieiits to the receipt of URS servicc 

[)irccTV and 17choSta1- uiiqricslionably offer pi-ograinming “coinparable” (as defiiied by 
lhc  E’CC rules) lo that o fany  cable operator 

II IS bcyoiiil tlisptitc that IJ S consumers today arc universally “rcasoiiably aware” of the 
civ:ti lal~il i Iy of DBS scrvicc. parlicularly in any coininunity where DBS penetration 
cxcectls 15% 



'The Cominission must assure that DBS subscriber data is readily available. 

DBS pro~'iders have iraditioiially refused to comply with Sec 76.907(c) on the grounds 
rhat s i i c l i  data was available Ihroiigh the SkyTRENDS process 

T h e  DES providers have recently terminated their relationship with the independent third 
pai-ly (hat Iiiis been compiling thc SLyIRENDS data. 

I'Iic process is bciiig brought i n  liousc to tlic tradc association controlled by DirecTV and 
EclioSLx ~- lhc Salel l i lc  Broadcasting and Conimunicalions Association ("SBCA") 

SHCA has not yet established procedures (or responding lo data requests pursuant to Sec. 
76 007(c) 

The FCC should inake clear that unt i l  SBCA is ablc lo commit to respond to data requests 
\ L i t l i i i i  I5 days and a l  i o  charge, DBS pi-oviders arc responsible for compliance with Sec. 
76 907(c) directly 

Whether provided directly or through SBCA, DBS providers should be required to 
certify, under penalty of perjury, that they are providing reliable data. 

c ' Responses pursuant lo Scc. 76 907(c) inusl 

J Al low  a cablc operator to inake a request via a simple, standard format listing 
li;uichisc areas and / ip codes 

I'roclucc rcpoi-ts t h a t  arc essentially the same i n  format and scope as the previous 
Sby'IRPNDS reports i n  tcrnis of clearly listiiig DBS provider subscribership (on an 
aggrcgalc basis ilp'ovided through SBCA) as well as households per zip code. 

Iccporl iesidential subscriber totals that rcflcct only cun'ent subscribing full-time 
households, as that tcrni i s  defined hy the 2000 Census, using actual street addresses 
of service localions aid inot il P 0 Box or hilling address (where different froin 
5ei.i icc locations) Iiiactive accouiils ai'e not to hc counted and duplicale entries must 
be i.eimovcd 

J Rcllect [ l ie niosl rccenlly available United States Postal Scrvice inrormation, 
including the n p  code for each subscriber's aclual servicc location addrcss, and 
coi-rect invalid acldrcsses (including LIP codes) accordingly 

J 

J 

Single households with multiple rcccivers must be counted only once 

J I<cmo\ c coi i i i i icrcial and test accounts 

4 ( 'oti i i t each occupied u i i i l  scr\ed in i i  inultiple dwelling unit building as a separate 
i-csitlcntial stihsci-iher, regardless of  whether hilled individually or as part of a bulk 



account Subscribers in  group living quarters, as that term is defined by the 2000 
C'cnsus, are not iiicluded i n  the subscrihcr totals 

J Count courtcsy custoiiicrs in tlic subscriber totals. 

J 

J 

Inclutlc with each report a detailed explanation o f  the methodology used 

Cci.tifb1, usins the attached iiiodcl rorniat, that all o f  the information containcd iii each 
irepof? is concct and has hccn compilcd in accordance with the foregoing criterta. 

i I'hcse iquireinents wil l  iiiipose i io  additional burdens on DBS providers because they 
.ii-e alrcady rcquircd IO maintain niid disclose to broadcast networks information 
icglli-diiig their subscriber service locations (including subscriber name, street address, 
county and rip codc) Sce I7 U S C fi$ I 1  9(a)(2)(C), 122(b), see also I n  h e  Matlev of 
l i i~ /~ lc i i i cn t i t t i f~ i i  ofthc 2S(itdli/cj llonie Vicivei. Iinprovement Acl of 1999. Report and 
Order. I 5 FCC Kcd 21 088,111: 30-3 I ,  11 I 10 (2000) 

Moi-co\jcr, Ihe FCC Itas dctctiiiincd that coinpeting providers h a w  an obligation to 
Iprovidc subscriber iiifomiation iiccessai-y for effective competition petitions "at their own 
expense '. 1ii /lie Mni/ci-  u/liii(il(i1zciic(itiOii qf',Scc./rons of lhe CuhLe Television Consumer 
Prri/cc/ion trnd Cuiiipc/iiiori Act u/ 1992 RLIIC Rcgnliiimn, Rcpoi~ and Order and Further 
Notice ofProposed Ruleniaking, 8 FCC Red 5631,lI 45 (1993) 

Sec 76 007(c) should be availahle both to cablc operators seeking decertification and 
LFAs scekiiig recertificatioii 

Tlic party seeking ttic d a h  should be responsible for providing the list orr ip  codes 
associated w I ih each an'ected coniin unity. 

~' 

: '  

pre-filing stipulation procedure should be adopted to minimize disputes in connection 
19 ith prorcssing effective competition petitions. 

A\;oiding 7,ip codc disputes 

J The cablc operator should have Ihc option to providc the list o fz ip  codes that it 
Ihelieves are properly associated with each applicable corniniii~~ty, including any maps 
o r  othcr hack up infomiation relied upon. 

4 The LFA would h a w  20 days to ~ L i h i J l i t  any inaps or othci- iiifoimatioii challenging 
Ihc dip code list proffered by the cable operalor 

Thc cablc operator would then hiive the option o f  accepting the inodifications 
Iproposccd by the I FA, or explaining in its petition why i t  has declined to do so 

J 

J Absent i'csponsc rroiii ~ h c  LFA, the list o f  7ip codes proCfered by the opcrator wo~i ld 
Ihc dceiiied to he con-ccl 

3 



Rvoidi i ig disputes over lioiiseliold couiits 

J The cable operator also should have the option to provide thc 2000 Census figure for 
occupied houscliolds to the ait'ected LFA in advance. 

'fhe LFA wotild then h a w  an oppoi-tunity to provide any documentary evidence 
supporting its claini thitt H diCferciit household count should be used. 

r l i e  cablc operator would [hcii have the option of accepting the liousehold count 
proposed by Ihc LFA, or explaiiiinz i i i  its petition why i t  has d d i n e d  to do so 

Without ohjcction, the Cciisus number will be deemed correct 

J 

J 

The toregoing modifications would address concerns raised in the recent CAO Report. 

3 I t  woiilil help assure the reliahility o f  DBS data 

By inaking I( casier for dfected parties to lile for channgcs in effective competition 
c lass i f i cmx i .  i t  would liclp asslire ~liat such classifications rcflect current coinpetitive 
colld I t1ons 

' ' 

By cstabtishing a "stipulation" prcocess, i t  would help avoid factual disputes that have 
inlci-fcrcd with expcditious resolution of cfrcctive conipetition pctitions by thc FCC. 

I1 \hould allow future reporls I O  Congress pursuant to Sec. 623(k) ofthe Act to bc based 
oii comparisons o f  rates between coinmiiiiities where there has been an express finding of 
cffecti\.c competition and those where there has been an express finding ofno cCfectlve 
coinpetition ( c . 2 ,  recertification or denial ofaii effective competition pctition) 
('oiiimtiiiities whcrc t l ic absence o f  effeciivc coinpetition historically has merely hcen 
"presuiiied" would hc excluded from thc sample 

4 



CERTl FlCATION 

I, ~ LN-_AMEJ- , ITlTt,ELp .- hereby declare, under penalty ofperjury, as follows: 

I 
LE----_ c l ioStar~~i rec’~V/SBCA~ a request for direct-to-home (“DTH’) subscriber data with 
respecl to the franchise areas listed on Attachment I ,  having also provided a list ofthose 
yip codes properly associated with each franchise area 1 further understand that 
opcratog ~~ intends to usc this data in  connection with i t s  analysis of the presence of 
c Cfcc t i  \ c conii3eti t i  on 

I understand that on ~~ [date] , /cable operator] subinitted to 

2 In ordcr lo incet its obligations pursuant to Scction 76 007(c) of the FCC rules, on 
Idatcl. IEchoStar/DirecTV] ~~~ -. provided Jcable operatodSBCALwith its subscriber totals for 
cacli stich lianchise area Such subscriber tolals are current as of MI. 

-1 

ohligatioiis pursuant to Seclion 76 907(c) oftlie FCC rules, IEchoStariDirecTV] 
maintains and routinely updates i t s  subscriber dalabasc in confonnance with the 
subscriber tabulatron methodology established by the FCC Specifically: 

In order to provide accuratc and timely subscriber data in fultillnient of its 

:I ‘rhc reported rcsidcntial suhscriber totals reflect only current subscribing full- 
tinic Ihouscholds, as that tenii is defined by the 2000 Census, using actual 
street addresses of service locations and not a P . 0  Box or billing address 
(ulicl-e diffci-ent l ioi i i  service locations) 

I, Zip codc information (or each subscriber’s actual scrvicc location address has 
bceii updated to rellect tlie most rccently available United States Postal 
Sewice  infnrniatioii Iiibalid service addresses have been corrected. 

Inactive accounts are not countcd and duplicate entries have been removed 
Singlc accouiits with intiltiple receivers are only counted once 

Commercial and lest accounts are not included 

c 

c Each occupicd u n i t  sei-ved i n  a iiiultiple dwelling tinit building has been 
counted as a separate resideiitial subscriher, regardless o f  whether billed 
~ntlividually or as part o r a  hulk account Subscribers in group living quarters, 
ils that  term i s  defined by the 2000 Census, are not included in the subscriber 
lolals. 

A n y  couiicsy custoincrs i i i vc  bceii included i n  the subscriber totals 1. 

I tinderstand that the foregoing certification constitutes a representation o f  fact 1 
tip011 \\ lhich Lhc FCC inay rely i n  iiiakiiig an cffective competition determination. 
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FLEISCHMAN AND WALSH. P C 
CHARLES S WALSH 
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C T E P H E N  4 BOUCHARD 
P EFIUCE BECKNER 
C H R I S T O P H E R  G WOOD 
SETH A DAVYIDSON 
IAMES F M O R I A P T I  
PATTHEW 0 E M M E R  
L 3 U I S  H O U P A F i i  
SHARON O’NALIEY M O N A H A N  
L4WRENCE R F R E F D M 4 N  
E Q I C  E B R E I 5 A t H  
J S E L  D B O N F l G L i O  
SE” M W 4 9 N E R  
,>NE5 t L““*. Oclobcr 20, 2003 

Via Certilied Mail 

Mi- Martin Esteves 
Salclhte Broadcasting and Coiiimunicalioiis Association 
225 Reinckers Lane, Suite 600 
Alcuandria, V A  223 14 

Llcar M r  Esteves. 

I am writing on behalf of Time Warner Cable to inquire about the status o ian  
outstanding request for an effective competition tracking report detailing direct broadcast 
satclhte (“IIBS”) providcr subscribership data for approximately 20 communities in and 
around thc Los Angeles metropolitan area which are served by Time Warner Cable We 
ire in the process of preparing effective competition petitions for these communities, and 
ihcrcfore rrquire access lo the requested data to support our pleadings. On September 23, 
2U03, wc placed an order with the DBS providers’ third-party designated agent, Media 
Business Corp (“MBC”), Tor the most recent subscnbership data (August). Despite the 
faci that the FCC rules (Section 76 907(c)) very clearly require DBS providers to supply 
wch information within I5 days of such a request horn a cable operator, the requested 
data has not ye1 been produccd 

During our call last Thursday, you confirmed that MBC will no longer be 
providing aggregate DBS subscnber data and your organization has assumed this 
respoi1sibiIily. You also indicated that SBCA’s systems and software are i n  a transitLon 
phase and not rcady lo produce the requested data, that SBCA does not currently have 
access to thc raw subscribership data from the DBS providers, and that I t  would be at 
lcast a month, and rnaybc longer, before SBCA would be in any positlon to actually 
provide ally data to cable operators Accordingly, and in light of the fact that i t  has been 



M r  Martin Esiebes 
Satellite Broadcasting and Communications Association 
October 20, 2003 
Page 2 

wcll over I 5  days from the date ofour latest request, we hereby request that SBCA 
coinniit to a fimi date by which it will provide us with the response to our September 23, 
2003 requcst 

Wc also note that, bccause the DBS providers have moved this process “in-house” 
by electing to provide this data only through a trade association that they control and not 
through an independent ihird-party, there is no longer any justification for the imposition 
of any fees or reimbursement charges. Any such fees as a pre-condition for cable 
operator access to the DBS providers’ subscribership data would violate Section 
76.907(c), which clearly statcs that the DBS providers must provide subscribership data 
wiihin I5  days of a request From a cable operator without condition. Since the DBS 
providers are no1 allowed to charge for the provision of this data directly they certainly 
Carl‘( be allowcd to impose a charge by funneling the data through their trade association. 

Further, we would appreciate any further details as to SBCA’s processes for 
rcsponding to future cable operator requests for subscribership data. [n order to ensure 
that the process available through MBC is replicated without additional burdens, and in 
light ofthe ract that the MBC process has been recognized by the FCC as an acceptable 
means of rcporiing DBS subscribership, we would expect that SBCA 

allow a cable operator to make a request via a simple email listing 
lianchise areas and/or n p  codes in Excel format; 
allow a cable operatoi- lo request and receive data either on 5 digit zip 
codes or ZIP+4 basis, 
produce reports that are essentially the same in format and scope as the 
MBC reports in terms of clearly listing DBS provider and direct-to-home 
satellite camer subscribership, households, and rough penetration 
percentages for cach identified community unit and zip code; 
include with each report a detailed explanation of the methodologyused; 
confirm that such data reflects only current subscnbing households (not 
individual rcceivers or subscriptions) using actual street addresses of 
service locations and not P.O. box or billing addresses; 
ensurc currency and accuracy of ZIT codes and ZP+4  extensions; 
remove commercial and test accounts, with multiple dwelling unit 
accounts considered as residential subscnbers regardless of whether billed 
as individual units or bulk accounts, 
include courtesy customers in subscriber totals; 
utilize current polilical entity boundary and zip code database information, 
and 
ccrtify thal all of the information contained in each report is correct. 
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Finally, we would expect that, in  accordance with the requirements of Section 76.907(c), 
any such process producc the requested data within 15 days of the submission of a 
rcquesl by a cablc operator. 

Thank you for your attention If  you havc any questions, please feel free to 
contact me at (202) 939-7900 

Sincerely, 

cc Steven Rroeckaert, Esq (Media Bureau, FCC) 

100 0 7  
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November 21, 2003 

Craig A Gilley. Esq 
Flieschman and Walsh, L L P 
191 9 Pennsylvania Avenue, N W 
Suite 600 
Washington. D C 20006 

Dear Mr Gilley 

In response to your letter dated October 20, 2003, and as a follow up to our 
telephone conversation on October 16, 2003, I am writing to confirm that the Satellite 
Broadcasting and Communications Association ("SBCA) is in the process of 
implementing a system to provide effective competition tracking data that encompasses 
direct broadcast satellite service ("DES") provider subscriber data Such data was 
previously provided to the multi-channel video programming distributor marketplace by 
Media Business Corp ("MBC"). and SBCA intends to become the centralized source for 
such data on a going-forward basis such that Time Warner Cable's request and any 
future requests from cable operators can be accommodated by SBCA 

SBCA is currently in the process of completing a complicated implementation of 
the software and systems required to process effective Competition data requests with 
the aid of an outside software consulting firm It is currently anticipated that the 
transition to SBCA as the source of marketplace effective competition DBS data will be 
completed at the end of November, and you should anticipate Time Warner Cable's 
request to be processed shortly thereafter 

We have not yet finalized the process and operational details relating to future 
data requests and will inform you of the request process once we have done so Thank 
you for your patience during this transition 

If you have any questions or comments, please contact me at 703-739-8355 

cc Steven Broeckaert. Esq (Media Bureau, FCC) 

725 Reinekers Lone Suite 600 
Alexondrio, VA 17314 
Voice: 703.549.6990 800.541.5981 
h X :  103.549.7640 
emoil: infoorbco.crq 
www.rbro.tnm 
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November 10.2003 

Via Certified Mail Return Receipt 
Larry D. Hunter, Esq. 
Corporate Senior Vice President and General Counsel 
Hughes Electronics Corporation 
200 N. Sepulveda Blvd 
El Segundo, CA 90245 

Dear Mr. Hunter: 

1 am writing on behalf of Time Warner Cable to request DirecTV provide 
suhscriber totals for the 90 zipcodes included in Exhibit A attached to this letter. 
Pursuant 10 Section 76.907(c) of the Federal Communications Commission rules, 
DirecTV is required to provide Time Warner Cable with such totals within 15 days of 
receipt ofthis request and without charge 

As 1 am sure you are aware, due to recent developments, DTH subscriber totals 
necessary to prepare effective competition petitions are no longer “otherwise available” 
from any other source. On September 23, 2003, we made a request to Media Business 
Cop.  (“MBC”), your former third-parly reporting agent, for such information. To date, 
the requested information has not been supplied by MBC, and MBC has advised us that 
the DTH providers are no longer providing the requisite subscnber information to MBC. 
Subsequently on October 20, 2003, we sent the letter attached as Exhibit B to the Satellite 
Hroadcasting and Communications Association (“SBCA”), which press reports and MBC 
have indicated has now been designated by DirecTV and EchoStar as the entity 
responsible for aggregating and providing DBS provider subscriber information in 
response to Sectlon 76 Y07(c) requests. To date, we also have not received any response 
lo lhis letter In telephone calls with SBCA representatives, we have learned that SBCA 
I S  not currently capable ofproviding such data, and that no date has been set by which 
SBCA will be capable of timely and properly rcsponding to Section 76.907(c) requests. 



As the requested infomation is clearly not otherwise available, and as we have 
been unable to receive any assurance that such information will be available through 
SBCA any time within the foreseeable future, i t  is evident that we are entitled to obtain 
this data directly from DirecTV. In accordance with Section 76.907(c), we expect 
DirecTV to respond to this request within 15 days by providing accurate subscriber totals 
Tor each of the listed zipcodes. Should you have any questions regarding this matter, 
please feel rree to contact me at (202) 939-7928. 

Time Warner Cable 



Exhibit A 



tKANGHISE 

El Segundo city 

(Gardena city 

Gardena city 

'Gardena city 

Hawthorne city 

Hawthorne city 

Hawthorne cily 

Hawthorne city 

Lawndale city 

lLos Angeles city 

1.0s Angeles city 

1.0s Angeles city 

1.0s Angeles city 

1.0s Angeles city 

1.0s Angeles city 

1.0s Angeles city 

Los Angeles city 

lLos Angeles city 

Los Angeles city 

1.0s Angeles city 

1.0s Angeles city 

lLos Angeles city 

1.0s Angeles city 

lLos Angeles city 

1Los Angeles city 

lLos Angeles city 

1.0s Angeles city 

!.os Angeles city 

Los Angeles city 

lLos Angeles city 

1.0s Angeles city 

lLos Angeles city 

[-os Angeles city 

1-0s Aiiqeles city 

COUNTY 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

STATE 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

90245 

90247 

90248 

90249 

90250 

90260 

90303 

90304 

90260 

91 303 

91304 

91306 

91307 

91311 

91 31 6 

91 324 

91 325 

91326 

91 330 

91331 

91 335 

91 340 

91342 

91 343 

91 344 

91345 

91352 

91356 

91364 

91367 
91401 

9 1402 

91403 

91405 

SUBSCRIBERS 



1.0s Angeles city 

lLos Angeles city 

1.0s Angeles city 

1-05 Angeles city 

!$an Fernando city 

!$an Marino city 

!joulh Pasadena city 

Torrance city 

Torrance city 

Torrance city 

rorrance city 

Torrance city 

Torrance city 

!$anta Clarita city 

!$anta Clarita city 

Santa Clarita city 

!$anta Clarita city 

Santa Clarita city 

Santa Clarita city 

Sarita Clarita city 

1.0s Angeles County 

tLos Angeles County 

ILos Angeles Counly 

(.os Angeles County 

LLos Angeles County 

LLos Angeles County 

LLos Angeles County 

LLos Angeles County 

LLos Angeles County 

LLos Angeles County 

Costa Mesa city 

Costa Mesa city 

Cypress city 

i~ountain Valley city 

Garden Grove city 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

Orange 

Orange 

Orange 

Orange 

Orange 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

91406 

91411 

91423 

91436 

91340 

91108 

91030 

90277 

90278 

90501 

90503 

90504 

90505 

91321 

91350 

91351 

91354 

9 1355 

91 387 

91390 

91321 

9 1342 

9 1350 

91351 

91354 

91355 

91381 

91384 

91387 

91390 

92626 
92627 

90630 

92708 

92840 



Garden Grove city 

'Garderi Grove city 

Garden Grove city 

Garden Grove city 

iuntington Beach city 

Yuntington Beach city 

'-luntington Beach city 

-1untington Beach city 

'-0s Alarnitos city 

,Change city 

'3range city 

Orange city 

3range city 

83range city 

'Orange city 

Stanton city 

Stanton city 

Stanton city 

Weslminsler city 

'Westminster city 

'Westminster city 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

Orange 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

92841 

92843 

92844 

92845 

92646 

92647 

92648 

92649 

90720 

92705 

92865 

92866 

92867 

92868 

92869 

90680 

92804 

92841 

92655 

92683 

92844 
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October 20. 2003 

Via Certified Mail 

Mi Martin Esteves 
Sd~ellite 131-oadcasting and Comniunications Association 
X i  Reinekers Lane, Suitc 600 
Alexandria. V A  22314 

Dear Mr 1:steves: 

I ani wriling on hehali'ofTiine Warner Cablc to inquire about the status oTan 
kwtstaiiding rcqucst for an effective competition tracking report detailing dirccl broadcast 
utzllite ('I)SS") provider subscribership data for approximately 20 cornmuiiities i n  and 
'trotiiid the l,os Angeles metropolitan area which are served by Time Warner Cable. WC 
(ire iii the lirocess of preparing effective competition petitions for these communities, and 
thcrclbte require access to thc rcquested data to support our pleadings On September 23, 
2003, we placed an order with the DBS providers' third-party designated agent, Media 
13usiness Corp ("MBC"), for the most recent subscribership data (August) Despite the 
l'kl t l ial  tlic FC'C rules (Scctioii 7 6  907(c)) very clearly require DBS providers to supply 
such iiiformatioii within I5 days of such a request from a cable operator, the requested 
data has riot yet bccn produced 

h i m g  our call last lhursday, you confinned that MBC will no longcr be 
I1iotlitliiig aggrcgatc DRS suhscrihcr data aud your organization has assumed this 
tc ipoi ls ibr l l ty  You also mdicalcd that SBCA's systcrns and soflware are In a transitloii 
lIhii\c a i d  1iot rcatly lo  pioducc the rcquestcd data, that SBCA docs not currcntly have 
.ICCL'>\ ((1 ilic i d u  subscribership data liom the DBS providers, and that i t  would be at 
Ic;I:.I ;I 111(>11t11, a i id maybc longel, berorc SBCA would be in any positlon to actually 
1 1 1 ~ ( 1 \  i i lc ai\ d;ila to cal i lc opcralor.; Accordingly, and 111 light o r  thc fact that i t  has bccn 



M I  M<ti.tiii Cs~eves 
Satellite Broadcasting and Communicatious Association 
October 20, 2003 
Page 2 

well over I5 days froin the date of our latest request, we hereby request that SBCA 
commit to a firni date by which it will provide us with the response to our September 2 3 ,  
Zl03 request 

W e  also note that, because the DBS providers have moved this process “in-housc” 
by clccting to provide this data only through a trade association that they control and not 
through an independent third-party, there is no longer any justification for the imposition 
0 1  any fees or reimbursement charges. Any such fees as a pre-condition for cable 
operalor access to the DBS providers’ subscnbership data would violate Section 
76 007(c), which clearly states that the DBS providers must provide subscnbership data 
within 15 days of a request from a cable operator without condition Since the DBS 
lprovidcrs are not allowed to charge Cor the provision of this data directly they certainly 
can’t he allowed to impose a charge by funneling the data through their trade association 

Further, we would appreciate any further details as to SBCA’s processes for 
i-esponding to future cable operator requests for subscnbershp data. In order to ensure 
thal the process availahle through MBC is replicated without additional burdens, and in 
ltg,ht 0 1  thc fact that the MBC process has been recognized by the FCC as an acceptable 
means ol’reporling DBS subscnbership, we would expect that SBCA: 

allow a cahle operator to make a request via a simple email listing 
frdnchisc areas andoi- LIP codes i n  Excel format; 
allow a cable operator to request and receive data either on 5 digit zip 
codes or ZIP-14 basis, 
prodlice reports that are cssentially the same in format and scope as the 
MBC reports in terms of clearly listing DBS provider and direct-to-home 
satellite camer suhscribcrship, households, and rough penetration 
percentages for each identified community unit and zip code, 
include with each report a detailed explanation o f  the methodology used, 
confirm that such data reflects only current subscribing households (not 
individual receivcrs or subscnptions) using actual street addresses of 
service locations and no\ P 0. box or billing addresses; 
ensure currcncy and accuracy of ZlP codes and Z1P+4 extensions; 
cemove comrncrcial and test accounts, with multiple dwelling unit 
accounts considered as residential subscribers regardless o f  whether billed 
as individual units or hulk  accounts; 
include courtesy customers in subscnbcr totals; 
~ i l i l i x  current political cntity boundary and ztp code databasc infomallon, 
. i I1L l  
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Finally, w e  would expect that, in  accordance with the requirements of Section 76.907(c), 
any such process produce the requested data wittun 15 days of the submission of a 
rcquest hy a cable operator 

Thank you for your attention If you have any questions, please feel free to 
contact m e  at (202) 939-7900 

Sincerely, 

cc Stcvcn Broeckaert. Esq. (Mcdia Bureau, FCC) 

Ibll363 
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' E F F R I  L H A A D I N  

BRUCE BECKNEFI 

November 10.2003 

Via Certified Mail Return Receipt 
David K Moskowitz, Esq. 
Senior Vice President and General Counsel 
EchoStar Communications Corp. 
5701 S. Santa Fe Dnvc 
Littleton. CO 80120 

Dear Mr Moskowitz, 

I am wnting on behalforTime Warner Cable to request EchoStar provide 
subscriber totals for the 90 zipcodes included in Exhibit A attached to this letter. 
Pursuant to Section 76.907(c) of the Federal Communications Commission rules, 
EchoStar is required to provide Time Warner Cable with such totals within 15 days of 
receipt of this request and without charge. 

A s  I am sure you are aware, due to recent developments, DTH subscnber totals 
necessaqi to prepare effective competition petitions are no longer "otherwise available" 
from any other source On September 23,2003, we made a request to Media Business 
Corp ("MBC"), your former third-party reporting agent, for such information. To date, 
the requested information has not been supplied by MBC, and MBC has advised us that 
the DTH providers are no longer providing the requisite subscriber information to MBC. 
Subsequently on October 20, 2003, we sent the letter attached as Exhibit B to the Satellite 
Broadcasting and Communications Association ("SBCA"), which press reports and MBC 
have indicated has now been designated by DirecTV and Echostar as the entity 
responsihle for aggregating and providing DBS provider subscnber information in 
rcsponse lo Section 76.907(c) requests. To date, we also have not received any response 
to thlr letter In telephone calls with SBCA representatives, we have learned that SBCA 
is not currently capable ofproviding such data, and that no date has been set by which 
SHCA wnll he capable of tiincly and properly responding to Section 76 907(c) requests. 



As the requested information is clearly not othenvise available, and as we have 
been unable to receive any assurance that such information will be available through 
SBCA any time within the foreseeable future, i t  is evident that we are entitled to obtain 
this data directly from EchoStar In accordance with Section 76.907(c), we expect 
EchoStar to respond to this request withm 15 days by providing accurate subscriber totals 
for each of'the listed zipcodes. Should you have any questions regarding this matter, 
please feel free to contact me at (202) 939-7928. 

Sincerely, 

Counsel for Time Warner Cable 
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F L A K H E  

El Seguindo city 

Gardena city 

Gardena city 

Gardena city 

Hawthorne city 

Hawthorne city 

Hawthorne city 

Hawthorne city 

Lawndale city 

Los Angeles city 

Los Angeles city 

Los Angeles city 

Los Angehes city 

Los Angeles city 

1.0s Angeles city 

1.0s Angeles city 

Los Angeles cily 

1.0s Angeles city 

1~0s Angeles city 

Los Angeles city 

1.0s Angeles city 

1 os Angeles city 

Los Angeles city 

Los Angeles city 

L OS Anyeles city 

Los Angdes city 

t o s  Angdes city 

Los Angdes city 

Los Angeles city 

L os Angcles city 

1 os Angriles city 

Los Angoles city 

1.0s Angeles clty 

1 os Angdes c ~ l y  

COUNTY 
Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

ILos Angeles 

Los Angeles 

Los Angeles 

1.0s Angeles 

Los Angeles 

10s Angeles 

10s Angeles 

Los Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

1 os Angeles 

Los Angeles 

Los Angeles 

s14IE 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

U P  
90245 

90247 

90248 

90249 

90250 

90260 

90303 

90304 

90260 

91303 

91304 

91306 

91307 

91311 

91316 

91324 

91325 

91326 

91330 

91331 

91335 

91340 

91342 

91343 

91344 

91345 

91352 

91356 

91364 

91367 

91401 

91402 

91403 

91405 

SUBSCRIBFRS 



Los Angeles city 

Los Arigeles city 

Los Angeles city 

10s Angeles city 

San Fernando city 

San Marino city 

South Pasadena city 

Torrance city 

Torrance city 

Torrance city 

Torrance city 

Toirance city 

Torrance city 

Santa (Zlarita city 

Sanla IZlarila city 

Sanla Uarita city 

Santa 'Clarita city 

Santa 'Clarita city 

Santa Clarita city 

Santa Clarita city 

10s Arigeles County 

10s Arigeles County 

10s Artgeles County 

Los Arigeles County 

Los Arlgeles County 

Los Arigeles County 

10s Arigeles County 

Los Arigeles County 

Los Arigeles County 

10s Arigeles County 

Costa Mesa city 

Costa Mesa city 

Cypress city 

Fourltiliii Valley city 

Gaidt i~ i  Giove city 

Los Angeles 

Los Angeles 

10s Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

Los Angeles 

10s Angeles 

10s Angeles 

10s Angeles 

10s Angeles 

Los Angeles 

10s Angeles 

10s Angeles 

10s Angeles 

10s Angeles 

Los Angeles 

Los Angeles 

Los A igeles 

Los Arigeles 

10s Angeles County 

10s Aiigeles County 

Los Aiigeles County 

10s Angeles County 

Los Angeles County 

10s Aiigeles County 

Los Angeles County 

Los Angeles County 

Los Angeles County 

10s Aiigeles County 

Orange 

Orange 

Ordnge 

Orange 

Orange 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

91406 

9141 1 

91423 

91436 

91340 

91108 

91030 

90277 

90278 

90501 

90503 

90504 

90505 

91321 

91350 

91351 

91354 

91355 

91387 

91390 

91321 

91342 

91350 

91351 

91354 

91355 

91381 

91384 

9 1387 

91390 

92626 
92627 

90630 

92708 

92840 



Garden Grove city 

Garden Grove city 

Garden Grove city 

Garden Grove city 

Huntington Beach city 

Huntington Beach city 

Huntington Beach city 

Huntington Beach city 

Los Alainitos city 

Orange city 

Orange city 

Orange city 

Orange city 

Orange city 

Orange city 

Stanton city 

Stanton city 

Stanton city 

Westminster city 

vVestmtiister city 

flestminster city 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

Orange CA 

_______ 

92841 

92843 

92844 

92845 

92646 

92647 

92648 

92649 

90720 

92705 

92865 

92866 

92867 

92868 

92869 

90680 

92804 

92841 

92655 

92683 

92844 
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October 20. 2003 

Via Certified Mail  

Mr Martiii Esteves 
Satcllite Broadcasting and Communications Association 
235 Rcinekers Lane, Suite 600 
Rlexandria, V A  22314 

Dear M r  Iktevcs 

I aim writing on behalf ofl‘ime Warner Cable to inquire about the status of an 
citits~aiiding request for an cffcctivc competition tracking report detailing direct broadcast 
satellite (“DBS”) provider suhscnbcrship d a h  for approxirnatcly 20 communities in and 
dround the Los Angeles metropolitan area which arc served by Time Warner Cable We 
are in the pl-ocess of preparing effective competition petitions for these communities, and 
Ihcrcfore require access to the rcquested data to support our pleadings. On Septernbcr 23, 
2003, wc placed an order with the DBS providers’ third-party designated agent, Media 
Husiness I’ov (“MBC”), for lhc inost reccnt subscribership data (August) Despite the 
t‘xi that the FCC rules (Section 76907(c)) very clearly require DRS providers to supply 
stich inli)i-inatioii within I5 days of sucli a request from a cable operator, the rcquested 
daki has ncil yet been produced 

1)uniig our call last Thursday, you confirmed that MBC will no longcr be 
~ii~~ividiiig aggregate DBS sohscrihcr data and your organization has assumed this 
icsponsihility Yotr also intlicalcd that SBCA’s systems and aoftwarc are In a transition 
iili:ix a n d  not rcady to pioducz Ihc I.equestcd data, that SBCA does not currently havc 
‘itccss lo (tic im suhsci-ibcrshil, datu from the UBS providers, and that 11 would bc at 
li.i~sl 
iiio\’ide ail:: i l&i  LO cablc opcrators i\cwrtlingly, and 111 light ofthc fact that i t  has hccn 

IIIOIIIII. a n t i  iiiayhc loiigei. hefnrc SBCA would he In any posltion Lo actually 
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h e l l  over 15 days from the date ofow latest request, we hereby request that SBCA 
commit to a firm date by which i t  will provide us with the response to our September 23, 
2003 request 

We  also note that, because the DBS providers have moved this process “in-house” 
hy  clectirig lo  provide this data only through a trade association that they control and not 
through an independent third-party, there I S  no longer any justification for the imposition 
ol’any fees or reimbursement charges Any such fees as a pre-condition for cable 
olieratoi access to the DBS providers’ subscribershp data would violate Section 
76 907(c). which clearly states that the DBS providers must provide subscnbership data 
within 15 days of a request from a cable operator without condition. Since the DBS 
piovidei-s are not allowed to charge Tor the provision of this data directly they certainly 
can’t be allowed to impose a charge by funneling the data through their trade association. 

Further, we would appreciate any fiuther details as to SBCA’s processes for 
responding to future cable operator requests for subscnbership data. In order to ensure 
that the process available through MBC is replicated without additional burdens, and in 
light oftlie facl that the MBC process has been recognized by the FCC as an acceptable 
ineans 01 reporting DBS subscnbership, we would expect that SBCA: 

dllow a cable operator lo makc a rcquest via a simple emaii listing 
franchise areas and/or zip codes in Excel format; 
allow a cable operator to rcquest and receive data either on 5 digit zip 
codes or ZIP+ 4 basis, 
produce reports that are essentially the same in format and scope as the 
MBC reports i n  tcms of clearly listing DBS provider and direct-to-home 
satellite camer subscrihcrship, households, and rough penetration 
perccntages for each identified community unit and zip code; 
include with each report a detailed explanation of the methodology used, 
confirm that such data reflects only current subscribing households (not 
individual rcccivcrs or subscnptions) using actual street addresses of 
scrvicc locations and not P 0 box or billing addresses; 
ensure currency and accuracy of ZIP codes and Z P + 4  extensions, 
remove commercial and test accounts, with multiple dwelling unit 
accounts considered as residential subscribers regardless o f  whether billed 
as individual units or bulk accounts; 
iiicludc courtesy cuslorners in subscriber totals; 
lltillzc current political entity boundary and zip code database Information, 
i l l l d  

ccr t i ly  that all ol’ lhc iiiii)rrnatiori coiitaincd i n  each rcpoi-1 is correct 
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Finally, we would expect that, in accordance with the requirements of Section 76.907(c), 
aiiy such process produce the requested data within 15 days of the submission of a 
rcquest hy a cable operator 

‘Ihank you for your attention If  you havc any questions, please feel free to 
cnntacl m e  at (202) 930-7900 

Sincerely, 

cc Stcven Broeckaert, Esq. (Media Bureau, FCC) 
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D I R E C T V  

VIA FEDERAL EXPRESS 

November 24, 2003 

R o b e r t  M H a l l  

Senior Vice President. Bus,nes Anairs 

and General CounSel 

Craig A GiIIey. Esq 
Flieschman and Walsh. L L P 
1919 Pennsylvania Avenue, N W 
Suite 600 
Washington. D C 20006 

Dear Mr. Gilley 

I am writing in response to your letter to Larry Hunter, General Counsel of 
Hughes Electronics, dated November 10, 2003 The Satellite Broadcasting and 
Communications Association ("SBCA") is in the process of assuming responsibility for 
providing effective competition tracking data that covers satellite television providers, 
including DIHECTV. The FCC has been apprised of the transition of this data from 
Media Business Gorp to the SBCA as a centralized source for such data 

Our understanding is that SBCA imminently (I e , by the end of November) will 
have completed its implementation of a new software system to provide the type of data 
that you have requested and will promptly process Time Warner Cable's request for 
information Thus, you should anticipate that Time Warner Cable's request should be 
satisfied on or about November 28, 2003 via a response from SBCA 

Thank you very much for you patience and understanding during this transition 
period 

Sincerely, 

RobertM Hall 
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